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Synopsis 

 
Notice is hereby given pursuant to Article IX, § 3(2) of the Constitution of the 

Mashpee Wampanoag Tribe, that the Mashpee Wampanoag Tribal Council is proposing to 

adopt 2018-ORD-000, Residential Leasing Ordinance (the “Ordinance”). 

 
The intended effect of this Ordinance is to adopt an Ordinance to address residential 

leasing.  The purpose of the Ordinance is to implement the Helping Expedite and Advance 

Responsible Tribal Home Ownership Act of 2012 (“HEARTH Act”), which amended 25 

U.S.C. § 415, by establishing a process under which the Lease of a Housing Unit or Tribal 

Land by the Tribe will not require the approval of the Secretary of the Interior if the Lease 

is executed under Tribal Law approved by the Secretary of the Interior. Nothing in the 

Ordinance is intended to expand the authority or responsibility of the Secretary of the 

Interior beyond that provided for under applicable federal statutes or regulations. 

 
The Ordinance generally requires that all Leases, as defined in the Ordinance, are 

subject to approval of Tribal Council. All Leases are subject to minimum requirements as 

listed in the Ordinance. For any payments made to the Tribe under a Lease of Tribal Land, 

the Tribe is required to provide the Secretary of the Interior with such documentation as 

requested by the Secretary to allow him to discharge the trust responsibility of the United 

States with respect to the premises. It requires the Tribe to record all leases and amendments 

thereto with the BIA and when required with an appropriate county register of deeds. The 

Ordinance lists requirements for Tribal Council’s approval of a Lease but there are categorial 

exclusions. When no categorial exclusion applies, an environmental review must be 

undertaken by the Tribe’s Natural Resources Department.  

 
Additionally, the Ordinance requires that all subleases and assignments, as both are 

defined in the Ordinance, with two exceptions, are subject to approval of Tribal Council. All 

subleases and assignments are subject to requirements as listed in the Ordinance. It requires 

the Tribe to record all subleases and assignments with the BIA.  
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And, the Ordinance requires that all Leasehold Mortgages, as defined in the 

Ordinance, are subject to approval of Tribal Council. All Leasehold Mortgages are subject to 

requirements as listed in the Ordinance. It requires the Tribe to record all Leasehold 

Mortgages with the BIA and when required with an appropriate county register of deeds. 

 

Lastly, an Interested Party, as defined in the Ordinance, who has reasonable 

grounds to believe that the Tribe has failed to comply with the Ordinance has the 

right to file a complaint under the Ordinance. An Interested Party who has exhausted 

the remedies set forth in the Ordinance after filing a complaint, may submit a petition to 

the Secretary of the Interior, at such time and in such form as the Secretary of the Interior 

deems appropriate, to review the Tribe’s compliance with this Ordinance. 

 

 There is no waiver of the sovereign immunity of the Tribe. The Ordinance provides for 

controlling law and states language regarding repeals, severability and the effective date. 

 

Any person interested in obtaining the Ordinance in its entirety may contact Ann Marie 

Askew, Secretary to the Mashpee Wampanoag Tribal Council at 508-477-0208, or 

AnnMarie.Askew@mwtribe-nsn.gov. 
 

Written comments may also be submitted by mail to Ann Marie Askew, Secretary to the 

Mashpee Wampanoag Tribal Council, 483 Great Neck Rd. South, Mashpee, MA 02649 or e- 

mailed to AnnMarie.Askew@mwtribe-nsn.gov. All written comments must be received by 

February 15, 2018. 

mailto:AnnMarie.Askew@mwtribe-nsn.gov
mailto:AnnMarie.Askew@mwtribe-nsn.gov
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Description of the Ordinance 

 
TITLE AND ENACTING CLAUSE 

 
The title of the proposed Ordinance is “2018-ORD-000, Residential Leasing 

Ordinance.”  The wording of this title is consistent with 2007- ORD-001, Establishing Format 

of Ordinances and Resolutions (as amended). 

 
An enacting clause gives force to the law by stating the legal authority.  The enacting 

clause for this Amendment is “The Mashpee Wampanoag Tribal Council does ordain as 

follows:” 

 
Sections 1. and 2. FINDINGS, AUTHORITY, AND PURPOSE 

 
Section 1 describes the findings of the Tribal Council that lend authority and validity to 

the establishment of the Amendment. 

 
Section 2 describes the authority pursuant to which the Ordinance is passed and the 

purposes of the Ordinance.  The authority for the Ordinance is found in Article VI, §§ 2.A, 2.B, 

2.G and 2.L of the Constitution of the Mashpee Wampanoag Tribe. 

 
Section 3. DEFINITIONS 

 
Section 3 titled “Definitions” defines certain words used in this proposed Ordinance that 

may seem unclear or open to different interpretations. 

 
Section 4. APPROVAL OF LEASE 

 
Section 4(a) provides that all Leases shall be subject to the approval of the Tribal 

Council in accordance with Tribal Law. Section 4(b) provides for signatory requirements. 

Section 4(c) provides that after the Secretary of the Interior approves this Ordinance, all 

Leases which are approved and executed under the Ordinance, shall be effective without 

federal approval, unless the Secretary rescinds approval of the Ordinance and reassumes 

responsibility for such approval.  Section 4(d) states that a Lease which is approved and 

executed under the Ordinance shall refer to the Ordinance as authority for its execution on 

behalf of the Tribe. 

 

  Section 5. LEASE REQUIREMENTS 

 
Section 5(a) provides that all Leases shall be in writing, and at a minimum, shall (1) 

describe the tract or parcel of Tribal Land being leased or location of Housing Unit being leased, 

(2) state Lease’s purpose and authorize uses of Premises, (3) identify parties to the Lease, (4) 

state Lease’s effective date and term, (5) address Permanent Improvements under the Lease, (6) 

specify all rent and payment requirements, (7) provide for periodic review and adjustment of the 

rent by the Housing Department for certain Leases, (8) state applicable performance bond and 

insurance requirements, (9) provide for amendments, (10) state governing law, and (11) provide 
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for applicable federal requirements. 

 
Section 6. PAYMENTS 

 
Section 6 provides for any payments made to the Tribe under a Lease of Tribal Land, the 

Tribe is required to provide the Secretary of the Interior with such documentation as requested by 

the Secretary to allow him to discharge the trust responsibility of the United States with respect 

to the premises. 

 

Section 7. RECORDING 

 
Section 7 requires the Tribe to record all leases and amendments thereto with the Bureau 

Indian Affair’s Land Titles and Records Office and when required with an appropriate county 

register of deeds. 

 

Section 8. REQUIREMENTS FOR APPROVAL 

 
Section 8(a) states that the purpose of Sections 8 - 10 of the Ordinance is to establish 

an environmental review process that satisfies the requirements of a specific federal law.  

Except under applicable federal law, the Tribe is not subject to the National Environmental 

Policy Act of 1969 (“NEPA”) or its implementing regulations. Therefore, the Natural 

Resources Department shall not be bound by NEPA or its implementing regulations in 

administering Sections 8 - 10. 

 
Section 8(b) states that although the Tribe is not subject to NEPA, or its applicable 

regulations, compliance is required as set forth in Native American Housing Assistance and 

Self-Determination Act of 1996 (“NAHASDA”) and its applicable regulations.  The Housing 

Department is responsible for ensuring compliance. 

 

 Section 8(c) instructs Tribal Council to not approve a Lease unless certain requirements 

are met related to the Natural Resources Department’s environmental review and any 

determination and decision as a result of such review. 
 

Section 9. CATEGORIAL EXCLUSIONS 

 
Section 9(a) states that certain actions do not individually or cumulatively have a 

Significant Effect on the Environment and with an exception are categorically excluded from 

the procedures in Section 10. Those certain actions include an approval of a Lease for 

residential use of an existing Housing Unit or approval of a Lease for 5 acres or less of 

contiguous Tribal Land for construction and residential use of a certain type of structure and 

associated improvements, access roads and utilities. 

 

Section 9(b) instructs that notwithstanding subsection 9(a), the Natural Resources 

Department shall follow the procedures in Section 10 if it determines that extraordinary 

circumstances exist under which the residential use of the Premises may, individually or 

cumulatively, have a Significant Effect on the Environment including (1) substantial 
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controversy on environmental grounds or (2) presence of cultural resources or historic 

properties. 

 

Section 10.  ENVIRONMENTAL REVIEW 

 
  Section 10 states unless a categorical exclusion applies, the Natural Resources 

Department shall cause the effects on the environment of the intended uses authorized by the 

proposed Lease to be identified and evaluated. Subsection 10(a) states if the Natural 

Resources Department determines that the uses authorized by proposed Lease will not have a 

Significant Effect on the Environment, then it shall (1) post for 15 calendar days on the 

Tribe’s website and in its Center a finding of no significant impact, (2) hold a meeting if 

there is a substantial interest to allow tribal members and residents of Tribal land to comment 

on the finding and to properly post notice of the meeting for 10 days, (3) review, analyze and 

report on certain comments, if any, and to post the report for a minimum of 15 days, and (4) 

unless section 9(a) applies, issue a final decision, forward it to Tribal Council for approval 

and post it for 15 days. 

 

Subsection 10(b) states if the Department determines that the uses authorized by 

proposed Lease will have a Significant Effect on the Environment, then it shall (1) issue a 

draft environmental review identifying and evaluating any Significant Effect on the 

Environment and post it for 30 calendar days on the Tribe’s website and in its Center, (2) 

hold a meeting to allow tribal members and residents of Tribal land to comment on the 

finding and to properly post notice of the meeting for 10 days, (3) review, analyze and report 

on certain comments, if any, and to post the report for 30 calendar days, (4) issue a final 

environmental review and post it for a 30 calendar days on the Tribe’s website and in its 

Center, and (5) issue a final decision, forward it to Tribal Council for approval and post it for 

30 days. 

 

Section 11.  APPROVAL OF SUBLEASE AND ASSIGNMENT   

  

Section 11(a) provides that all Subleases and Assignments shall be subject to the 

approval of the Tribal Council in accordance with Tribal Law, except in two situations. 

Section 11(b) provides for signatory requirements. Section 11(c) provides that after the 

Secretary of the Interior approves this Ordinance, all Subleases and Assignments which are 

approved and executed under the Ordinance, shall be effective without federal approval, 

unless the Secretary rescinds approval of the Ordinance and reassumes responsibility for 

such approval.  Section11(d) states that all Subleases and Assignments shall require the 

prior approval of any Mortgagee or Surety, if required by their agreements. 

 

Section 12.  SUBLEASE AND ASSIGNMENT REQUIREMENTS 

  

Section 12 provides that a Lessee may sublease a Housing Unit or Tribal Land, however, 

no Sublease shall relieve the Lessee or sublessor of any liability under the Lease.  In any 

Assignment, other than to a Mortgagee of the Leasehold Estate, the assignee must agree in writing 

to assume all of the obligations and conditions of the Lease, and that the Lease is subject to all 

applicable laws. 
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Section 13.  SUBLEASE AND ASSIGNMENT RECORDING   

  

Section 13 provides that all Subleases and Assignments and amendments thereto shall be 

recorded at the Bureau of Indian Affairs Land Titles and Records Office. 

  

Section 14.  APPROVAL OF LEASEHOLD MORTGAGE 

  

Section 14 provides that all Leasehold Mortgages under a Lease must be separately 

authorized by the Tribal Council, unless the Lease authorizes a Leasehold Mortgage. 

 

Section 15.  REQUIREMENTS OF LEASEHOLD MORTGAGE.   

  

Section 15 provides that a Lessee may grant a Leasehold Mortgage under his/her/its Lease. 

  

Section 16.  RECORDING LEASEHOLD MORTGAGES.   

  

Section 16 provides that all Leasehold Mortgages and assignments, amendments and sales 

relating thereto shall be recorded at the Bureau of Indian Affairs Land Titles and Records Office. 

  

Section 17.  COMPLAINTS AND APPEALS.   

  

Section 17 provides that an Interested Party who has reasonable grounds to believe that the 

Tribe has failed to comply with this Ordinance has the right to file a complaint under this Section 

17. 

 

Section 18. SOVEREIGN IMMUNITY 

 
Section 18 provides that nothing in the Ordinance is intended or shall be construed to 

waive the sovereign immunity of the Tribe or create a private right of action. 

 

Section 19. CONTROLLING LAW 

 
Section 19 states for any conflicts in the Ordinance with applicable federal law that 

federal law controls. And, for any conflicts in the Lease with the Ordinance that the Ordinance 

controls. 

 
Section 20. REPEALER 

 
Section 20 states that all laws or parts of laws inconsistent with these laws are repealed. 
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Section 21. SEVERABILITY 

 
Section 21 provides that if any portion of this Ordinance is held invalid or 

unconstitutional such portion shall be deemed to be a separate provision and such holding will 

not affect the validity of the remaining parts of this Ordinance. 
 

Section 22. EFFECTIVE DATE 

 

  Section 22 provides that the Ordinance will take effect immediately and be enforced from 

and after its passage and publication according to Tribal law. 


