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     May 11, 2018 
 
Hon. Thomas F. O’Hara, Chairman 
Mashpee Board of Selectmen 
16 Great Neck Road North 
Mashpee, Massachusetts 02649 
 

Re: The Mashpee Wampanoag Tribe Reservation Reaffirmation Act 
 

Dear Chairman O’Hara: 
 
 I am writing in response to your letter of April 18, 2018 outlining the Board of Selectmen’s 
interest in preserving the mutual commitments the Town and the Tribe made to each other in our 
Intergovernmental Agreement (IGA) and the impact that the Mashpee Wampanoag Tribe 
Reservation Reaffirmation Act (Reaffirmation Act) might have on that agreement.   
 
 First, I want to reiterate what I tried to convey when I recently met with Selectmen John J. 
Cahalane, Andrew R. Gottlieb and other town officials – by seeking federal legislation to reaffirm 
the status of our reservation, the Tribe's actions: (1) are entirely consistent with our commitments in 
the IGA, and (2) actually help to protect the IGA.   
 

Second, as I also emphasized in our recent meeting, the Tribe remains committed to 
working with the Board to address its concerns.  We have exactly the same goal as does the Board -- 
to ensure that the commitments the Town and the Tribe have made to each other in the IGA are 
honored and enforced. 
 

All that being said, the Tribe has deep concerns about the potential negative impact that the 
suggested amendment to the legislation would have on our ability to get it enacted before the 
Department of the Interior moves to disestablish our reservation.  Nevertheless, as discussed below, 
we are confident that there are other effective ways to address the Board's concerns.   We look 
forward to further discussions with you and your staff after you have had an opportunity to review 
our the information we have shared in this letter.    
 

 



Legal Background 
 
 We understand that the crux of the Board’s concern is the perceived relevance of 
Massachusetts v. Wampanoag Tribe of Gay Head (Aquinnah), 853 F.3d 618 (1st Cir. 2017) to 
implementation of the IGA if the Reaffirmation Act is enacted.  In Aquinnah, the First Circuit held 
that when Congress adopted the Indian Gaming Regulatory Act (IGRA) (25 U.S.C. § 2701 et seq.), 
Congress impliedly repealed the statutory provisions that Congress had earlier adopted in 
Aquinnah’s federal land claim settlement legislation.  As  a result, whereas in the first legislation (the 
land claim statute) Congress made Aquinnah's land claim settlement lands subject to state laws and 
regulations (and therefore not eligible for gaming), in the second legislation (IGRA) Congress 
modified the way all Indian land claim settlement lands in general were to be treated (making them 
gaming-eligible), and by so doing impliedly repealed portions of the Aquinnah settlement act.  Id. at 
627-28; see also Wampanoag Tribal Council of Gay Head, Inc., Indian Claims Settlement Act of 1987, 
Pub. L. No. 100-95.   
 

In your letter, you suggest that Section 2(c) of Mashpee's Reaffirmation Act, which makes 
federal laws and regulations of general applicability to Indians and Indian tribes applicable to the 
Mashpee Tribe, might similarly be read to “override” the commitments in the IGA concerning 
gaming or land claims.   We strongly disagree with this assessment of the law.   

 
Unlike in Aquinnah, which concerned the impact that a newer act of Congress had on an 

older act of Congress, here the commitments made in our IGA are contract terms made enforceable 
through our mutual waivers of sovereign immunity.  Further, IGRA -- the law of general 
applicability which changed the legal landscape for Aquinnah -- is already applicable to the Mashpee 
Wampanoag, just as it was when we contractually assumed our obligations under the IGA.  Nothing 
about enactment of the Reaffirmation Act changes that legal landscape. There simply is nothing 
about reaffirming that the Tribe is subject to existing federal laws of general applicability that 
"overrides" the contractual obligations to which the Tribe pledged itself in the IGA.  The Tribe was 
subject to the same laws of general applicability when it entered into the IGA that it will continue to 
be subject to if the Reaffirmation Act is enacted.  Indeed, Section 2(c) simply confirms what the 
IGA presumes by its very terms, i.e., that the Tribe already is subject to federal laws of general 
applicability to tribes.   

 
Most importantly, the main point of Section 2(c) is to reaffirm that the Indian Reorganization 

Act applies to the Tribe (which is what the Littlefield Plaintiffs challenge in their effort to force the 
disestablishment of the reservation).   Because the establishment of the Tribe's reservation was 
based on authority from Indian Reorganization Act, and because pursuant to the IGA the Town 
unequivocally supported the application of the Indian Reorganization Act to the Tribe, we believe 
that the Town in fact has an obligation under the IGA to support enactment of the entire 
Reaffirmation Act, including Section 2(c).  See IGA at 2(e).   

 
For these reasons, we strongly disagree that the recent Aquinnah case has any bearing 

whatsoever on the interpretation or effectiveness of our IGA.  
 

Concern about the Proposed Addition of a Land Claim Settlement Amendment   
 
 The Board suggests that several provisions derived from the IGA be added to the legislation.   
We are deeply concerned that amending the proposed legislation with these kind of provisions 



would significantly complicate and muddy the legislative process, and by so doing imperil its 
passage.   
 

The language of the Mashpee Reaffirmation Act was carefully crafted by congressional staff 
and reviewed by both the House and Senate Legislative Counsel.   The bills' language strictly adheres 
to other recently-enacted reaffirmation legislation confirming reservation status and the general 
applicability federal Indian law.  Sections 2(a) and (b) are nearly identical (except for the name of the 
Tribe concerned) to the Gun Lake Trust Land Reaffirmation Act, Pub. L. No. 113-179, which 
affirmed the Secretary’s establishment of a reservation for the Gun Lake Tribe of Michigan; the 
language in Section 2(c) is modeled directly on the Thomasina E. Jordan Indian Tribes of Virginia 
Federal Recognition Act of 2017, Pub. L. 115-121 to reaffirm that by extending federal recognition 
to those tribes, they are subject to laws of general applicability to Indian tribes.   

 
Both the Gun Lake and Virginia Tribes bills passed by overwhelming majorities in Congress.  

Because we have so little time to move the Reaffirmation Act through this Congress before it 
adjourns, it is imperative that we rely on the good advice of the expert congressional staff and 
attorneys who have cautioned us not to deviate from standard reaffirmation language already 
reviewed and accepted by Congress in other reaffirmation legislation.   
 

By contrast, the IGA's provisions are very Mashpee-specific, and speak not to reaffirmation 
issues, but instead to land claim issues.   To codify these provisions into land claim settlement 
legislation would take considerable time to develop, in part because land claim settlement legislation 
traditionally also provides for financial compensation and new land acquisition authority for the 
settling tribe.1  For these reasons, we believe that the imposition of what are essentially land claim 
settlement provisions into a reservation reaffirmation bill would require substantial additional vetting 
and would delay action on the legislation in Congress.  Given the short amount of time left in the 
115th Congress, these delays would be fatal -- and ironically completely unnecessary since our Tribe 
has contractually resolved these particular issues with the Town through the IGA. 

  
 Finally, we are concerned that the Board's proposed amendment unnecessarily limits future 
changes to the IGA.  Currently, the agreement explicitly allows the parties to amend the agreement 
at a future time by mutual agreement.  See IGA Section 14.  We believe this makes good sense, as 
future Boards of Selectmen together with Mashpee Tribal Councils may wish to modify the 
agreement if mutually beneficial and acceptable.  However, if the IGA provisions are codified into 
federal law, the Selectmen and the Tribe would permanently tie their own hands and rob future 
Boards of their ability to address new challenges or concerns in coming years or decades.  The idea 
that mutually agreed-upon amendments to the IGA would have to be brought to Congress and 
made subject to Congressional scrutiny and approval is of concern to us, and is a concept that would 
have to be subject to significantly more review and discussion.   
 
 
 
  

                                                 
1 For example, pursuant to the Wampanoag Tribe of Gay Head Indian Claims Settlement Act, Pub. L. No. 100-95, 100 
Stat. 704 (1987), the United States and the State of Massachusetts each paid $2,250,000 into a settlement fund for the 
purpose of purchasing 177 acres of land and additional contiguous parcels in Gay Head for Aquinnah. 
 



We Believe There are Good Alternative Approaches 
 
 Again, the Tribe shares the Board’s desire to avoid any perceived ambiguity about the 
enforcement of our IGA.  Accordingly, we are more than willing to work with the Board to address 
its concerns, and we believe there are a variety of viable approaches. 
 

For example, we could enter into a simple amendment to the IGA in which we agree that 
our mutual commitments survive enactment of the reaffirmation legislation and agree that the Tribe 
and the Selectmen will not ever argue otherwise.  The Tribe's renewed commitment, like our 
previous commitments, would be backed up by the waiver of sovereign immunity already contained 
in the IGA.    

 
Another option is that we can work with the relevant congressional offices to make sure that 

language is included in a House Natural Resources Committee Report and/or a Senate Indian 
Affairs Committee Report on the bills making clear the Congressional intent that nothing in the 
Mashpee Reaffirmation Act alters any existing agreements between the Tribe and local governments.  
This language would become part of the legislation's legislative history and would further prevent 
anyone from arguing later that the Mashpee Reaffirmation Act somehow preempted the IGA 
(although again, as a legal matter we do not think such an argument would be sustainable anyway). 

 
There may be other alternatives we should explore as well.   

 
The Spirit of Our Mutual Agreement 
 
 Again, I want to underscore our sincere commitment to continue working with the Board of 
Selectmen in the spirit of partnership.  Respectfully, however, I need to underscore that the Board's 
letter has caused some real distress to members of our tribal community who question whether the 
Town's proposal to amend our legislation was consistent with the sincere commitments that prior 
Boards of Selectmen made in the IGA to support the establishment of our reservation.  We hope 
that this was not the Board's intent.   
 
 I would like to propose that our staff and our attorneys meet to continue this discussion, and 
to work together to find a mutually acceptable way to address the concerns of the Board of 
Selectmen. 
 
 
        Sincerely, 
 

         
 
        Cedric Cromwell, 
        Chairman 


