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NOTICE, SYNOPSIS AND MEMORANDUM OF PROPOSED  
MASHPEE WAMPANOAG TRIBAL LAW AND ORDER ORDINANCE 

 

POSTED: JUNE 11, 2018 
 
2009-ORD-003 of the Mashpee Wampanoag Tribe (the “Tribe”) requires notice to be served by 
posting of the title and synopsis of the material provisions of a proposed ordinance on the Tribe’s 
website and at the Tribe’s Tribal Council office.  Such posting is required to be posted at least 
ten (10) days before the Tribal Council meeting at which a final vote will be conducted (with the 
day of posting and the day of the meeting not counting as part of the ten (10) day period). 

 
TITLE OF PROPOSED ORDINANCE 

 
“2018-ORD-000, Mashpee Wampanoag Tribal Law and Order Ordinance” (the “Proposed 
Ordinance”). 

 
DIRECTIONS AND DEADLINES FOR PUBLIC COMMENT 

 
The public may submit written comments on the Proposed Ordinance by delivery or mail to the 
Mashpee Wampanoag Tribal Secretary, Ann Marie Askew, 483 Great Neck Road South, 
Mashpee, MA 02649 or e-mailed to AnnMarie.Askew@mwtribe-nsn.gov. Written comments 
should be submitted on or before June 25, 2018. 

mailto:AnnMarie.Askew@mwtribe-nsn.gov


 

SYNOPSIS OF PROPOSED ORDINANCE 
 
Notice is hereby given pursuant to Article IX, § 3(2) of the Constitution of the Mashpee 
Wampanoag Tribe and 2009-ORD-003, Regulating Adoption, Amendment or Repeal of 
Ordinances and Resolutions, that the Mashpee Wampanoag Tribal Council (the “Council”) is 
proposing to adopt an ordinance titled “2018-ORD-000, Mashpee Wampanoag Tribal Law 
and Order Ordinance” (the “Proposed Ordinance”). 
 
The purpose of this Proposed Ordinance is to (1) exercise Tribal self-determination by 
issuing a clear codification of the Tribe’s expectations for individuals that enter onto Tribal 
Lands; (2) maintain the safety and peace within and outside of Tribal Lands; (3) to outline 
civil infractions that will be enforced by Tribal Police against individuals that come onto 
Tribal Lands and fall under the jurisdiction of the Tribal Court; and (4) to set forth criminal 
offenses for persons subject to the jurisdiction of the Tribe. 
 
The Tribe’s criminal jurisdiction extends to the Mashpee Wampanoag Tribal Reservation 
and all other lands held in trust by the United States for the benefit of the Mashpee 
Wampanoag Tribe and such other lands under the control of the Tribe defined as “Indian 
Country” pursuant to 18 U.S.C. § 1151, provided, that the criminal provisions in this 
Proposed Ordinance apply to all Tribal members and Native American residents of the Tribe 
regardless of where the violation occurs, if such violation has any actual or intended effect 
upon the political integrity or political or economic security of the Tribe.  These criminal 
offenses apply to non-Native Americans to the extent not inconsistent with federal law. 
 
The Proposed Ordinance also provides that the Tribal Court has subject matter jurisdiction to 
hear all violations related to civil offenses that occur within or outside of Tribal Lands 
consistent with federal law. The Tribal Court has personal jurisdiction over Tribal members, 
non-Tribal members and non-Native Americans over civil violations of this Proposed 
Ordinance that occur within or outside of Tribal Lands consistent with federal law.   
 

 
 

 



 

 

MEMORANDUM 
SECTION-BY-SECTION ANALYSIS OF PROPOSED ORDINANCE  

 
TITLE AND ENACTING CLAUSE.  The title of the draft ordinance is “2018-ORD-000, 
Mashpee Wampanoag Tribal Law and Order Ordinance.”  The wording of the title is consistent 
with 2007- ORD-001, Establishing Format of Ordinances and Resolutions (as amended).  An 
enacting clause gives force to the law by stating the legal authority. The enacting clause for this 
Ordinance is “The Mashpee Wampanoag Tribal Council does ordain as follows:” 
 
CHAPTER 1.  GENERAL PROVISIONS   
 
Section 1.1. FINDINGS.  Section 1.1 describes the findings of the Tribal Council that lend 
authority and validity to the establishment of the Ordinance. 
 
Section 1.2. AUTHORITY AND PURPOSE.  Section 1.2 describes the authority pursuant to 
which the Ordinance is passed and the purpose of the Ordinance. The authority for this ordinance is 
Article V, § 1, Article VI, § 2.A and § 2.L., and Article V, § 3 of the Constitution of the Mashpee 
Wampanoag Tribe. The purpose of this Ordinance is to (1) exercise Tribal self-determination by 
issuing a clear codification of the Tribe’s expectations for individuals that enter onto Tribal Lands; 
(2) maintain the safety and peace within and outside of Tribal Lands; (3) to outline civil infractions 
that will be enforced by Tribal Police against individuals that come onto Tribal Lands and fall 
under the jurisdiction of the Tribal Court; and (4) to set forth criminal offenses for persons subject 
to the jurisdiction of the Tribe. 
 
Section 1.3.  DEFINITIONS.  Section 1.3 defines certain words used in the Proposed Ordinance 
that may seem unclear or open to different interpretations. 
 
Section 1.4.  CIVIL ACTIONS NOT AFFECTED.  Section 1.4 states that civil actions are not 
affected by the Proposed Ordinance and civil injuries are not merged into the criminal offenses. 
 
Section 1.5.  EXCLUSIVENESS OF OFFENSES.  Section 1.5 provides that no conduct 
constitutes an offense unless so declared by this Ordinance or other Tribal law.  
 
Section 1.6.  NO WAIVER OF SOVEREIGN IMMUNITY.  Section 1.6 provides that nothing 
in this Ordinance shall be construed to waive the Tribe’s sovereign immunity.   
 
Section 1.7.  REPEALER.  Section 1.7 provides that the Mashpee Wampanoag Tribal 2015-ORD-
008, Criminal Offenses Ordinance will be repealed and any other provisions of other ordinances 
inconsistent with the Proposed Ordinance will also be repealed.   
 
Section 1.8.  SEVERABILITY.  Section 1.8 states that if any section of this Ordinance is held 
invalid such portion shall be deemed to be a separate provision and such holding will not affect the 
the remaining portion of the Proposed Ordinance.   
 
Section 1.9. EFFECTIVE DATE.  Section 1.9 provides that this Ordinance will take immediate 



 

effect. 
 
CHAPTER 2. CRIMINAL OFFENSES 
 
Section 2.1. TRIBAL COURT JURISDICTION.  Section 2.1 provides that this Proposed 
Ordinance as related to criminal offenses applies within the Mashpee Wampanoag Tribal 
Reservation and all other lands held in trust by the United States for the benefit of the Mashpee 
Wampanoag Tribe and such other lands under the control of the Tribe defined as “Indian Country” 
pursuant to 18 U.S.C. § 1151, provided, that the criminal-related provisions of this Proposed 
Ordinance apply to all Tribal members and Native American residents of the Tribe regardless of 
where the violation occurs, if such violation has any actual or intended effect upon the political 
integrity or political or economic security of the Tribe.  These criminal offenses apply to non-
Native Americans to the extent not inconsistent with federal law. 
 
Section 2.2 GENERAL PROVISIONS.  Section 2.2 provides that any person that violates this 
Ordinance by committing a criminal offense may be deemed guilty of a crime and upon conviction 
may be sentenced.  No criminal complaint may be filed under the Proposed Ordinance unless the 
offense was committed within six (6) years.  If an act is a criminal offense under both the 
ordinances of the Tribe and the laws of another jurisdiction, the act or omission will not bar 
prosecution for the offense in Tribal Court.    
 
Section 2.3. DEFENSES.  Section 2.3 provides guidance regarding defenses in a criminal 
proceeding, including burden of proof, when force is deemed authorized under the Proposed 
Ordinance, the effect of consent and duress on a charge related to a criminal offense, double 
jeopardy, entrapment, ignorance or mistake of fact, intoxication, and insanity.   
 
Section 2.4. SENTENCING.  Section 2.4 provides guidance to the Tribal Court regarding 
sentencing.  The verdict or judgment must be rendered in open court. The Tribal Court will have 
the following sentencing options in criminal cases: (1) monetary penalties; (2) community service; 
(3) participation in an approved treatment program, including offender education or rehabilitation 
programs; (4) placement in a residential reentry center; (5) a promise prohibiting the convicted 
offender from committing, attempting to commit, or threatening to commit specified acts; (6) 
posting of a Peace Bond; (7) home confinement/Electronic home monitoring; (8) prohibition from 
owning or carrying a dangerous weapon; (9) diversion, including referral to the Elders Judiciary 
Committee; (10) suspension of sentence; (11) public shaming; (12) probation; (13) term of 
imprisonment; and (14) per capita garnishment, if applicable.  In addition to, or in lieu of the 
penalties, the Court may rely on traditional approaches to restoring justice.  Before imposing a 
sentence the court must take into consideration certain factors where applicable to ensure 
adherence to and protection of Weech8humôkanee N8hsweehtamuk (Community Health 
Principle).  Imprisonment is considered an extraordinary measure and should be imposed only 
where the offender is found to have caused or intended to cause serious injury to a victim or 
victims.  Criminal offenses under this Ordinance are classified as misdemeanors or felonies.  
Misdemeanors are punishable for no more than 12 months imprisonment and $2,500.00 per 
offense.  Felonies are punishable for no more than 12 months imprisonment and $5,000.00 per 
offense. 
 



 

Section 2.5.  INCHOATE OFFENSES (ANTICIPATING A FURTHER CRIMINAL ACT).  
Section 2.5 provides a description of inchoate criminal offenses, including conspiracy, solicitation, 
and attempt crimes.   
 
Section 2.6.  OFFENSES AGAINST PROPERTY.  Section 2.6 provides a description of 
property criminal offenses, including arson, reckless or negligent burning, disable fire alarm, 
breaking and entering, burglary, destruction of property, deceptive business practices, defrauding 
creditors, embezzlement, forgery, fraud, fraudulent use of credit cards, receiving stolen property, 
shoplifting, theft, criminal trespass, trespass with force or violence, unauthorized use of vehicles, 
vandalism, fraud in obtaining public assistance, prohibited auction practices, and damage to 
boundary mark.  
 
Section 2.7.  CRIMINAL HARASSMENT AND HARASSMENT PROTECTION ORDERS.  
Section 2.7 provides a description of the crime of harassment and sets out the procedures and 
requirements related to harassment protection order issued by the Tribal Court.   
 
Section 2.8.  OFFENSES AGAINST PERSONS. Section 2.8 provides a description of criminal 
offenses against persons, including simple assault, aggravated assault, unarmed robbery, armed 
robbery, carjacking, strangulation or suffocation, mayhem, kidnapping, drugging with intent to 
kidnap, assault in dwelling, assault in dwelling with dangerous weapon, home invasion, 
mistreatment, sexual assault, rape, assault with attempt to commit rape, cyberstalking, false 
imprisonment, murder, voluntary manslaughter, involuntary manslaughter, intent to murder or 
maim, attempt to murder, poisoning, and attempt to extort. 

 
Section 2.9.  OFFENSES AGAINST PUBLIC WELFARE.  Section 2.9 provides a description 
of criminal offenses against public welfare, including facilitating illegal adoption, receipt of illegal 
adoption, disorderly conduct, curfews, inciting a riot, subversive organization, destructive devices, 
public nuisance, public intoxication, weapons offenses, criminal defamation, cruelty to animals, 
prostitution, aggravated promotion of prostitution, bigamy, trafficking of people, trafficking of 
organs, abandonment and public assistance fraud, and pollute water supply. 
  
Section 2.10.  OFFENSES RELATED TO ELECTIONS.  Section 2.10 provides a description of 
criminal offenses related to elections, including interference with voter registration, misconduct of 
person registering voters, false voter registration, damage to voter and election notices, false 
nomination paper or petition, alter nomination papers, damage to election materials and/or supplies, 
unlawful vote, voting more than once, voting under another person’s name, unlawful voter 
interference, illegal challenging, bribing voter, influencing voter, influencing votes of employees, 
promising public appointment for votes, unauthorized use of endorsements, false statements 
relating to candidates or questions submitted to voters, interference with distribution of printed 
matter, usage of term veteran by candidates, disorderly conduct at election, interfering with 
election committee, obstructing transmission of ballots or returns, tamper with election ballot, 
tampering with voting machine, ballot defacement or forgery, and ballot marking. 
 
Section 2.11.  OFFENSES AGAINST PUBLIC JUSTICE.  Section 2.11 provides a description 
of criminal offenses related to elections bribery, extortion, perjury, obstruction, escape, criminal 
contempt, criminal contempt, failure to testify under immunity, false reports, resisting arrest, 



 

impersonating a tribal public official, assault on a tribal officer, misuse of public money, failure to 
appear for jury duty, leaving the scene of an accident, failure to provide dna sample, obtain dna 
without proper authorization, bribe to obtain parole or pardon, fugitive from justice, soliciting 
adding name to jury list, jury tampering, and personal property of deceased.   
 
CHAPTER 3.  DRUG OFFENSES 
 
Section 3.1.  DRUG ABUSE.  Section 3.1 provides that any person, under the jurisdiction of this 
Law and Order Code, who violates any of the following subsections will be guilty of committing 
the offense of Drug Abuse. 
 
Section 3.2.  DEFINITIONS.  Section 3.2 defines certain words used in Chapter 3 that may seem 
unclear or open to different interpretations. 
 
Section 3.3.  SCHEDULE A.  Section 3.3 provides the list of controlled substances categorized as 
Schedule A. 
 
Section 3.4.  SCHEDULE B.  Section 3.4 provides the list of controlled substances categorized as 
Schedule B. 
 
Section 3.5.  SCHEDULE C.  Section 3.5 provides the list of controlled substances categorized as 
Schedule C. 
 
Section 3.6.  SCHEDULE D.  Section 3.6 provides the list of controlled substances categorized as 
Schedule D. 
 
Section 3.7.  SCHEDULE E.  Section 3.7 provides the list of controlled substances categorized as 
Schedule E.   
 
Section 3.8.  DRUG PARAPHERNALIA: DEFINITIONS.  Section 3.8 provides the definition 
for drug paraphernalia and provides guidance to the Tribal Court in deciding whether an object is 
indeed drug paraphernalia.   

 
Section 3.9. PROHIBITED ACTS (MANUFACTURE, CULTIVATE, DELIVER): 
PENALTIES.  Section 3.9 provides that except as authorized by this section, it is a felony offense 
for any person to manufacture, cultivate, deliver, or possess with intent to manufacture or deliver, a 
controlled substance. 

 
Section 3.10. PROHIBITED ACTS (POSSESSION): PENALTIES.  Section 3.10 provides that 
except as authorized by this section, it is unlawful for any person to possess a controlled substance 
without a lawful prescription from any federal, state or tribal jurisdiction to such controlled 
substance.  
 
Section 3.11. PROHIBITED ACTS (DRUG PARAPHERNALIA): PENALTIES.  Section 3.11 
provides that except as authorized by this section, it is a misdemeanor offense for any person to 
possess any drug paraphernalia. 
 



 

Section 3.12. DEFENSES.  Section 3.12 provides that any person lawfully involved in the 
possession, distribution, manufacture or delivery of any controlled substance listed in Schedule A, 
B, C, D and E shall not be in violation of this section. 
 
Section 3.13. VIOLATIONS BY PERSONS NOT SUBJECT TO TRIBAL CRIMINAL 
JURISDICTION.  Section 3.13 provides that any person found responsible for a violation of this 
Chapter, who is not subject to the criminal jurisdiction of the Tribe, shall be subject to other 
provisions of Tribal law including but not limited to civil penalties and exclusion from the lands of 
the Mashpee Wampanoag Tribe Reservation.   
 
Section 3.14.  LAWFUL PRESCRIPTION. Section 3.14 provides that it will be unlawful for any 
person to sell, deliver, or possess any legend drug except upon the order or prescription of a 
licensed physician, dentist, veterinarian or other health care professional legally authorized to 
prescribe such legend drug. 
 
CHAPTER 4. DOMESTIC VIOLENCE AND VIOLENCE AGAINST THE VULNERABLE 
 
Section 4.1. FINDINGS.  Section 4.1 describes the findings of the Tribal Council that lend authority 
and validity to the establishment of this proposed Chapter 4. 
 
Section 4.2.  JURISDICTION.  Section 4.2 provides that the Tribe intends to exercise and make 
this Chapter 4 applicable to all persons which, now and in the future, are permitted to be within the 
jurisdiction of any tribal court of any Indian tribe. 
 
Section 4.3.  DEFINITIONS.  Section 4.3 defines certain words used in the proposed Chapter 4 
that may seem unclear or open to different interpretations. 
 
Section 4.4.  DOMESTIC VIOLENCE.  Section 4.4 provides that any crime committed that falls 
under the definition of Domestic Violence or Dating Violence under this Chapter 4 shall cause a 
designation of Domestic Violence or Dating Violence on the underlying criminal charge and 
should not be removed as part of a plea bargain.  Any abuser with (3) three or more convictions for 
crimes of domestic abuse within a period of seven (7) years shall be deemed a habitual domestic 
abuse offender.  Any third or subsequent conviction for domestic abuse shall presumptively carry a 
sentence of not less than twelve (12) months for each offense.  A list of mandated reporters of 
domestic violence is also set forth in this Section 4.4.  The penalties for domestic violence are also 
set forth herein.  
   
Section 4.5. STALKING.  Section 4.5 provides the definition of stalking and its associated 
criminal penalties.   
.   
Section 4.6.  CRIMES AGAINST CHILDREN.  Section 4.6 provides list of criminal offenses 
related to crimes against children, including interference with custody, child endangerment, 
abandonment of child, contributing to delinquency of a child, conceal fleeing child, kidnapping of 
minor by relative, coerce minor into criminal conspiracy, sex offender employed at a school or 
daycare program, sex offender engaging in ice cream truck vending, enticement of child by 
electronic communication, enticement of child, indecent assault on child, assault on a child, rape of 
a child, assault with intent to commit rape on a child, trafficking of a child, sexual exploitation of 



 

children and child pornography. 
 
Section 4.7.  ELDER OR VULNERABLE ADULT ABUSE.  Section 4.7 provides a description 
of elder or vulnerable adult abuse and the associated penalties with that crime.   
 
Section 4.8.  DOMESTIC ABUSE ORDER OF PROTECTION.  Section 4.8 provides the 
requirements and procedures related to the issuance of a domestic order of protection.   
 
Section 4.9.  TRIBAL POLICE RESPONSIBILITIES, PROCEDURES, AND LIABILITY.  
Section 4.9 provides Tribal Police responsibilities when responding to a domestic abuse call and 
includes, using all reasonable means to protect the victim and children and prevent further violence 
and providing a notice of rights to the victim in a domestic abuse situation.  When a Tribal Police 
Officer responds to a domestic disturbance call and has probable cause to believe that an offense of 
domestic violence has occurred, the Officer shall arrest and take into custody the primary aggressor 
but is not required to arrest both.  When a Tribal Police Officer makes an arrest pursuant to this 
Section 4.9, the Officer will make every effort to determine who is the primary aggressor.  
Whenever Tribal Police investigates an incident of domestic abuse, Tribal Police shall immediately 
file a written incident report in accordance with the standards of the Tribal Police Department.  The 
victim shall be provided a copy of the full incident report at no cost upon request.  Tribal Police 
Officers shall not be held liable criminally or civilly for making an arrest without a warrant upon 
probable cause as set forth in Section 4.9 provided that: (1) the Tribal Police Officer acted in good 
faith; or (2) the Tribal Police Officer had a reasonable belief that any protective or restraining order 
in question is in effect. 

 
Section 4.10.  TRIBAL PROSECUTION RESPONSIBILITIES.  Section 4.10 provides that in 
every case in which a person is arrested for or charged with a crime under this Chapter 4, the Tribal 
prosecuting attorney shall endeavor to maintain contact with the victim throughout the criminal 
proceedings.  The Tribal prosecuting attorney shall not dismiss or decline to prosecute without first 
consulting with the arresting Tribal Police Officer(s) and advocate where applicable.  
 
Section 4.11.  VICTIM RIGHTS AND ADVOCATE SERVICES.  Section 4.11 provides that a 
victim of a crime under this Chapter 4 shall be provided a notice of rights.  In the event that a crime 
is purported to occur under this Chapter 4, the Tribal Police or Tribal Court will notify the Tribal 
Victim Advocate to initiate advocate services to the victim.   
 
Section 4.12.  FULL FAITH AND CREDIT.  Section 4.12 provides that according to 2013-ORD-
005, Full Faith and Credit Ordinance (“Full Faith and Credit Ordinance”), as amended, the 
Mashpee Wampanoag Tribal Court shall give full faith and credit to the judgement and orders of 
every state and tribal court in conformity with the Full Faith and Credit Ordinance and federal law 
in those cases where federal law compels recognition.  Full faith and credit is required under both 
the Full Faith and Credit Ordinance and federal law for protective orders.   
 
CHAPTER 5.  GAMING OFFENSES.  Chapter 5 is reserved for the enactment of future gaming 
related offenses.   
 
CHAPTER 6. COMMUNITY OFFENSES 



 

 
Section 6.1.  TRIBAL COURT JURISDICTION.  Section 6.1 provides that the Tribal Court has 
subject matter jurisdiction to hear all violations of this Chapter 6 that occur within or outside of 
Tribal Lands consistent with federal law. The Tribal Court has personal jurisdiction over Tribal 
members, non-Tribal members and non-Native Americans over violations of this Chapter that 
occur within or outside of Tribal Lands consistent with federal law.   
 
Section 6.2.  TRIBAL COURT COMMUNITY PROCEDURE.  Section 6.2 provides that the 
examination of the Community Offenses listed within this Chapter 6 shall be categorized as civil 
offenses and reviewed by the Tribal Court according to the Tribal Court’s developed and adopted 
Rules of Civil Procedure, as amended.  Tribal Police are vested with the authority to issue civil 
citations of any and alleged violations of Community Offenses listed in this Chapter.  Where a 
citation is challenged, the Tribe shall have the Burden of Proof for proving all elements of the below-
listed community offenses by a preponderance of the evidence.  If a violator fails to pay a fine, the 
Tribal Court may require the violator to show cause why the default should not be treated as 
contempt.  
 
Section 6.3.  PENALTIES FOR VIOLATION.  Section 6.3 provides that the commission of 
community offenses harms the Tribal community and, where applicable, the victim.  The primary 
purpose of punishing community offenders under this Chapter is to repair the harm and heal the 
community, as well as the victim where applicable.  In its discretion and consistent with this primary 
purpose, the Tribal Court may issue the following civil penalties alone or in combination for 
violations under this Chapter: (1) monetary penalties; (2) community service; (3) traditional 
restorative justice; (4) injunction prohibiting the defendant from committing, attempting to commit, 
or threatening to commit specified acts; (5) referral to the Elders Judiciary Committee; (6) posting 
of a peace bond; and (7) if applicable, per capita garnishment.  The Tribal Court may request persons 
in violation of this Chapter 6 to appear before and participate in Peacemaker Court proceedings in 
accordance with the Tribal Judiciary Ordinance, as amended.  Peacemaking is wholly voluntary.  As 
such, the Tribal Court does not have the power to compel individuals to participate in Peacemaking 
Court proceedings.  The parties must first mutually agree to participate in peacemaking.   
 
Section 6.4.  COMMUNITY OFFENSES.  Section 6.4 provides a list and description of 
community offenses, including disorderly conduct, child endangerment, mistreatment, giving false 
information to law enforcement or security officer, public intoxication, underage individuals and 
alcohol, minors and tobacco, littering, unlawful application of graffiti, garage sales, excessive or 
unusual noises, excessive noise by dogs, failing to observe pets, rabies vaccination, licensing of 
animals, animal waste, fire and smoke detectors, burning, fireworks, abandoned vehicles, trespass, 
all-terrain vehicle use,  camping, gas station, and commercial signage.  
 
CHAPTER 7.  TRAFFIC VIOLATIONS 
Section 7 adopts as Tribal law the contents of the list of criminal and civil offenses contained in the 
motor vehicle laws of the State of Massachusetts cited at M.G.L. chap. 90.  Any and all contents of 
the motor vehicle offenses listed in M.G.L. chap. 90 of the State that prohibit, impede, obstruct, stand 
in the way of, hinder, inhibit, restrict, constrain, hamper, block, or handicap Tribal members from 
exercising his or her Tribal aboriginal rights are not herein adopted by the Tribe.  The Tribe does not 
adopt the enforcement mechanisms or penalties of the motor vehicle laws of the State. 
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